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Arising out of Order-In-Original No. AHM-STX-003-ADC-031-12 dated 28.03.2012 passed
(®) | by the Additional Commissioner, erstwhile Central Excise, Commissionerate
Ahmedabad-Ill

T A S 7T/ M/s Shayar Construction Co., 1568/1, Opp. ONGC Colony,
(&) | Name and Address of the

Appellant At- Merda, Tal-Kadi, Dist-Mehsana, Gujarat
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.

HIT HIL AT AT Sraa:-

Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : - '
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In case of any loss of goods where the loss occur in transit from a factory to a
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warehouse or to another factory or from one warehouse to another, 'wd the course
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of processing of the goods in a warehouse or in storage wheth & ofc: ANoT in 2

warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998,
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) i SouTed o AffRaw, 1944 i ey 35-1/35-3 & aiadia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of an emirrate\ ublic
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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10 #XE TITC 3| (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty.are in dispute,
or penalty, where penalty alone is in dispute.” Z@ T dy
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F. No. GAPPL/COM/33/2023

3TN 3722 / ORDER-IN-APPEAL

The present appeal has arisen out of Final Order No. A/10183/2023 dated
31.01.2023 passed by the Hon’ble CESTAT, WZB, Ahmedabad (hereinafter
referred to as “CESTAT order”) in case of M/s Shayar Construction Co., 158/1,
Opp. ONGC Colony, At- Merda, Tal-Kadi, Dist-Mehsana, Gujarat (hereinafter
referred to as “the appellant”). The CESTAT order has been passed in the matter
arising out of the Order in Original No. AHM-STX-003-ADC-031-12 dated
28.03.2012 (hereinafter referred to as “impugned order”) passed by the Additional
Commissioner, erstwhile Central Excise, Commissionerate : Ahmedabad-III

(héreinafter referred to as “adjudicating authority”).

2. Briefly stated, the facts of the case is that the appellant are engaged in the
business of laying of underground and over ground pipelines etc. for their clients
M/s.ONGC, M/s.GSPC etc. for which they are holding Service Tax Registration
No. ABEPR1777NST001 under the category of Commercial/Industrial Building

and Civil Structures.

2.1 During the inquiry conducted against the appellant, on scrutiny of the
records by the jurisdictional Central Excise officer it was noticed that, the appellant
have received an income of Rs.6,06,56,089/- for providing the services of
"Construction Services in respect of Commercial or Industrial Building and Civil
Structure”, for the F.Y. 2010-11. it further noticed that, service tax is required to be
paid on 33% of the gross income received as per provisions of Notification No.
1/2006-ST date 01.03.2006. Accordingly, the appellant was required to pay service
tax amounting to Rs.20,61,701/- for the F.Y. 2010-11, but paid Rs.7,00,523/- only,
thus there was a short payment of Rs.13,61,178/-. Shri Kanjibhai Rabari,
authorized representative of the appellant vide his statement dated 20.10.2011,
confirmed this fact. He has also stated that they have not filed the service tax
returns for the said period in question; they were taking abatement of 67%; there

was short payment of service tax and would be paid.

2.2 Therefore, the appellant was issued SCN No. V.ST/15-76/Dem/OA/2011-12
dated 21.10.2011 demanding service tax amounting to Rs.13,61,178/- under
Section 73 (1) of the Finance Act, 1994 along with interest under Section 75 of the
Finance Act, 1994. Imposition of penalty was also proposed under-Section 76, 77

P o RN
and 78 of the Finance Act, 1994.
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F. No. GAPPL/COM/33/2023

2.3 The said SCN was adjudicated ex-parte vide impugned Order wherein the
demand for service tax amounting to Rs.13,61,178/- was confirmed along with
interest. Penalty of Rs.13,61,178/- was imposed under Section 78 alongwith option
for reduced penalty under proviso to clause (ii) and Penalty of Rs.5,000/- was

imposed under Section 77 of the Finance Act, 1994,

3.  Being aggrieved with the impugned order, the appellant filed an appeal
alongwith stay application before the then Commissioner (Appeals-III), Central
Excise, Ahmedabad on the ground that that they have not contravened the
provisions of section 66, 68, 70, 73A & 83 of the said Act; they rendered their
services as turnkey contractor for construction work with material & labour
provider for specific purpose of comstruction for ONGC i.e. civil work of
foundation for pump house for their clients and erection work; they have not
worked as construction agency; this work cannot be classified under the category
of "Commercial Industrial Construction service & residential construction service";
they discharge duties on receipt basis and not on bill basis; by relying the CBEC
Circular No. 137/167/2006-CX-4 dated 03.10.2007 they contended that, if the
appellant has paid service tax with interest, then no SCN has to be issued; there
was no deliberate delay on their part; they are filing the returns regularly; the delay
was occurred due to the reason for the confirmation of account statement and
reconciliation of accounting; with regard to suppression of facts, they relied the
Hon'ble Supreme Court judgment in case of Pushpam Pharmaceuticals
1995(78)ELT 401(SC). They contended against the invocation of extended time
limit and penalty and have relied upon various decisions in support of their claim.
They also relied the Tribunal decisions in case of C Ahead Info Technologies India
2009(14)S.T.R. 803(Tri.- Bang.), Adani Enterprises 2010(17)S.T.R. 457 (Tri.-
Ahmd.), and Santhi Casting Works 2009(15)S.T.R. 219(Tri.- Chennai).

4,  The Commissioner (Appeals - III), Central Excise, Ahmedabad decided the
Stay Order vide Order No. 07(Ahd-III)/2012 dated 18.12.2012 whereby the
Appellant was askéd to deposit 25% of Service tax and 25% penalties under
Section 35F of the Central Excise Act, 1944. The appellants failed to comply with
the conditions of the ‘Stay Order’ and they filed miscellaneous application dated

18.01.2013 wherein he reiterated the submissions in the grounds of appeal.

Thereafter, the appeal was decided vide Order-in-Appeal NG’T&/?: 13(Ahd-

.....

I1T)/SKS/Commr(A)/Ahd dated 29/30.01.2013, wherein the i%aeal ﬁi the
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F. No. GAPPL/COM/33/2023

appellant was dismissed for non-compliance provisions of Section 35F of the
Central Excise Act,1944.

5. Being aggrieved, the appellant preferred appeal before the Hon’ble
CESTAT, WZB, Ahmedabad. The Hon’ble Tribunal has decided the case vide
‘CESTAT order’ wherein the Tribunal ordered that:

“When the matter was called, Learned AR pointed out that the impugned
order is an order of Commissioner (Appeals) rejecting the appeal for non-
compliance of erstwhile Section 35F of Central Excise Act, 1944.
Subsequently, the appellant has compiled with requirement of Section 35F
while filing appeal before Tribunal.

Considering the facts of the case and interest of justice, the impugned order
is set aside and matter is remanded to the Commissioner (Appeals) to
decide a fresh on the merit of the case.”

6.  In compliance of the above order of the Hon’ble CESTAT, the appeal was

admitted and the appellants were informed about the same.

7. Personal hearing in the case was held on 18.12.2023. Shri Vipul Khandhar,
Chartered Accountant, appeared for personal hearing and re-iterated the contents of
the written submission. He requested for remand to original adjudicating authority

as the order was passed ex-parte.

7.1  Subsequently, In continuation appeal memorandum, they submitted
additional submission on during the course of hearing, wherein they inter alia

submitted the following grounds :

>  The appellant submitted that they had already discharge service tax liabilities,

on receipt basis as under :

Description F.Y.2010-11
IncomeasperP & L A/c | 6,06,56,089/-
Add: Opening debtors 81,39,632/-
Less: | Closing debtors 1,50,76,955/-
= Net receipt. 5,37,18,766/-
Abatement 3,59,91,573/-
Net taxable value 1,77,27,192/-
Tax payable 18,25,900/-
Tax paid. 18,55,143/-
Difference if any (29,242/-)

» So discharge of duty by us on receipt basis regularly. Again demand of

service tax on bill basis was untenable & unjustifiable. So it is clear that as

per rule 6 of service tax rules appellant are liable for service tax on receipt

ro——
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Appellant request to drop the demand of service tax & penalties under section
76 & 78 of the finance act, 1994.

> In spite of anything contained above Appellant wants to draw your attention
that, If assesses has paid service tax with interest suomotu , then no SCN has
been issued , if SCN has not been issued , then penalty proceeding may be
void ab intio. They rely in support of their claim on the notification issued
vide F. No. 137/167/2006-CX-4, dated 3-10-2007 wherein clarifications
provided regarding “Payment of Service tax/interest/penalty — Issuance of

show cause notice and conclusion of proceedings— Clarifications”.

» The Appellant also relied on the following clarification in support of their

claim ;

‘frequently Asked Questions (FAQ) on Service Tax FAQ, 4th Edition, December
2008 issued by .G.S.T. Government of India Ministry of Finance (Department of
Revenue) Central Board of Excise & Customs, New Delhi, Can show cause notice
be waived?

Where any service tax has not been levied or paid or has been short-levied
or short-paid or erroneously refunded, the person chargeable with the service tax,
or the person to whom such tax refund has erroneously been made, may pay the
amount of such service tax on the basis of his own ascertainment thereof. or on the
basis of tax ascertained by a Central Excise/Service Tax Officer before service of
notice on him and inform the Central Excise/Service Tax Officer of such payment in
writing, in such a case show cause notice will not be issued. [Refer Section 73(3) of
Finance Act, 1994]. However, sub-section (3) of Section 73 of Finance Act, 1994, is
not applicable to the cases involving fraud or collusion or willful miss-statement or
suppression of facts or contraventions of any of the provisions of Chapter V of the
Finance Act, 1994 and the rules made there under with intent to evade payment of

Service Tax [Refer sub-section (4) of Section 73 of Finance Act, 1994] ",

»  Further they submitted that thus it would be seen that there was no deliberate
defiance on appellant part. The delay was owing to the reason for the
confirmation of account statement & reconciliation of accounting. In view of
the above a lenient view may please taken and the proceeding may be
dropped in the interest of Justice. Further, they relied upon the various

judgements of the Hon’ble Courts and Tribunals.

8. I have gone through the facts of the case, the impugned order, Order-In-
Appeal dated 12.04.2011 as well as submissions of the appellant. I find that the
present appeal has arisen in terms of the remand order of the Hon’ble CESTAT,
WZB, Ahmedabad. The issue to be decided in the present case is whether the
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impugned order passed by the adjudicating authority,

Page 7 of 9




F. No. GAPPL/COM/33/2023

service tax amounting to Rs.13,61,178 /- alongwith interest and penalty, is legal

and proper or otherwise. The demand pertains to the period F.Y. 2010-11.

9. I find that it has been recorded at Para 5 of the impugned order that the
opportunity of personal hearing was granted on 13.12.2011, 27.12.2011 and
23.01.2012, but the appellant had _néither filed defence sumission nor availed of the

opportunity of personal hearing. Thereafter, the case was adjudicated ex-parte.

9.1 1 find that the appellant has in their appeal memorandum submitted details
‘and various documents in their defense. However, these details and documents
were not submitted by them before the adjudicating authority and neither was any
of the contentions made in the appeal memorandum raised before the adjudicating
authority. Since the appellant did not file any written submission before the
adjudicating authority and neither did they attend the personal hearing granted, no
oral submissions were made by them in their defense. Accordingly, the
adjudicating authority did not have the opportunity of considering the submissions
of the appellant before passing the impugned order. Therefore, I am of the
considered view that it would be in the fitness of things in the interest of natural
justice that the matter is to be remanded back to the adjudicating authority to
consider the submissions of the appellant, made in the course of the present appeal,

and, thereafter, adjudicate the matter.

10.  Accordingly, the impugned order is set aside and the matter remanded back
to the adjudicating authority for adjudication afresh. The appeal filed by the

appellant is allowed by way of remand.

11, 3dIelndT GaRT &of &l 918 37dTel T fTIeRT 3RS dleh & fhar ST &1
The appeal filed by the appellant stands disposed of in above terms.

ImgFd (3rdiew)
TAMUd/Attested : Dated: Qa%e ember, 2023
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BY RPAD / SPEED POST

To,

M/s Shayar Construction Co.,
158/1, Opp. ONGC Colony,
At- Merda, Tal-Kadi,
Dist-Mehsana, Gujarat.

Capy to: -

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Additional Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar
4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the

OIA). .
5 Guard File.
6. P.A.File.
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